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Bef ore Seeherman, Holtzman and MLeod, Adm nistrative
Trademar k Judges.

Opi nion by McLeod, Admnistrative Trademark Judge:
An application has been filed by Toy Concepts to
regi ster the mark shown bel ow for "stuffed toys, nanely, a

pony, a nonkey, a frog, and a zebra."?!
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1 ppplication Serial No. 75/501,025, filed June 12, 1998,
claimng dates of first use of January 15, 1997. The terns BEND &
POSE PETS are disclained apart fromthe mark as shown.
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The Examining Attorney issued a final refusal of
regi stration under Section 2(d) of the Trademark Act, 15
U S. C. 81052(d), on the ground that applicant's mark, when
applied to the identified goods, so resenbles the previously
regi stered mark BEND ‘N POSE for "dolls"? as to be likely to
cause confusion.

Wen the refusal was made final, applicant appeal ed.
Applicant and the Exami ning Attorney have filed briefs. An
oral hearing was not requested.

Appl i cant does not seriously dispute the fact that the
word portions of the involved marks are simlar. |ndeed,
applicant stated during prosecution that “the marks
admttedly are very simlar.” (Applicant’s Response, March
19, 1999). According to applicant, however, the common
wor ds “bend and pose” are descriptive and therefore “weak”
as a source-identifier. Applicant argues that the design
el ement and term PETS add a visual difference and speci al
connotation to applicant’s mark. Applicant al so naintains,
anong ot her things, that the essential characteristics of
the applicant’s goods (“stuffed toy aninmals”) and the

regi strant’s goods (“dolls”) are different.® In support of

2 Registration No. 1,876,739 issued January 31, 1995, on the
Principal Register, and setting forth dates of first use of
February 1993.

% W reject applicant’s contention that some of the argunents
raised in the Exam ning Attorney’s appeal brief are beyond the
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its position, applicant subnitted a copy of a patent, with
its appeal brief, presumably covering applicant’s identified
goods. *

The Exam ning Attorney, on the other hand, contends
that the involved nmarks are substantially simlar in sound,
appear ance, neani ng and conmercial inpression. The
Exam ni ng Attorney maintains that both marks contain the
sanme dom nant text portion “bend and pose.” The only
di fference between the text portion of the involved marks,
according to the Exam ning Attorney, is the use of an
anpersand “&" in applicant’s mark versus “" N in the
regi stered mark. The Exam ning Attorney argues that
applicant’s addition of the word PETS to the regi stered mark
BEND ‘ N POSE does not distinguish the marks. The Exam ni ng
Attorney al so contends, anong other things, that the goods
are closely related. It is the Exam ning Attorney’s

position that “dolls” and “stuffed toy animls” are both

i ssues joined on appeal. There is no new ground of refusal, and
both the Exami ning Attorney and applicant may advance additiona
argunents on brief. 1In fact, we note that applicant also raised

additional points in its appeal brief that were not raised during
prosecuti on.

* Trademark Rule 2.142(d) provides that the record in the
application should be conplete prior to the filing of an appeal
and that if applicant wi shes to introduce additional evidence
after an appeal is filed, it should file a request for remand.
See TBWP 88 1207.01 & 1207.02. Wile applicant’s evidence was
untinely filed with applicant’s appeal brief, we have considered
t he evidence in reaching our decision because the Exam ning
Attorney has treated the evidence as part of the record.
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marketed in the same channels of trade and to the sanme cl ass
of purchasers. |In support of her position, the Exan ning
Attorney relies upon various third-party registrations

i ntroduced during prosecution.

In determ ning whether there is |ikelihood of confusion
bet ween two marks, we nust consider all relevant factors as
set forth inlnre E. I. du Pont de Nenours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusi on anal ysis under Section 2(d), two of the nost
i nportant considerations are the simlarities or
dissimlarities between the marks and the simlarities or
dissimlarities between the goods. Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976); and In re Azteca Restaurant Enterprises, Inc., 50
UsP@2d 1209 (TTAB 1999) and the cases cited therein.

Because applicant and the Exam ning Attorney have focused on
these two factors, we have done the sane.

Turning first to the goods, we agree with the Exam ni ng
Attorney that the goods are related for purposes of
i keli hood of confusion. The third-party registrations
submtted by the Exam ning Attorney show that a particul ar

conpany nmay be the source of both “dolls” and “stuffed toy
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animals,”® and that it would sell such goods under the sane
mark. See In re Albert Trostel & Sons Co., 29 USPQ2d 1783
(TTAB 1993). Furthernore, it is obvious that “dolls” and
“stuffed toy animal s” are sold in toy stores, and may be
purchased by or for the sane class of consuners, i.e.,
children thensel ves or adults purchasing itens for children.
The identified goods in both applicant’s application and the
cited registration would include products which are
relatively inexpensive, off-the-shelf toys which are the
subj ects of inpul se purchases.

Wth respect to the marks, we recognize that marks nust
be viewed in their entireties. Nevertheless, as the
Exam ni ng Attorney points out, one feature or conponent of
the mark may have nore source-identifying significance than
ot her el enents which conprise the mark. See In re National
Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).

In the case of a mark conbining words with a design, the
literal elenments are often the dom nant and nost significant
features because consuners use words when they are ordering
or otherwise referring to the products. In re Appetito

Provi sions Co. Inc., 3 USPQ2d 1553 (TTAB 1987).

> W note that very few of the third-party registrations
submtted by the Exami ning Attorney are nerchandi sing or house

mar ks, which are | ess probative on the issue of the rel atedness of
t he goods.
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In this case, the words BEND & POSE PETS are the nost
significant and predom nant portion of applicant’s nark.
Both the applicant’s mark and the registrant’s mark contain
t he phrase “bend and pose,” and thus share obvi ous
simlarities in sound and appearance. Moreover, contrary to
applicant’s contention, we find that the marks offer the
sane connotation, i.e. applicant’s “stuffed toy animls” and
registrant’s “dolls” bend at the joints and pose in
different positions. W recognize that the additional term
PETS and the design elenment in applicant’s mark present sone
visual differences between the nmarks. However, the
descriptive term PETS and the design are sinply not
sufficient to distinguish the marks, and we remain of the
view that the marks are simlar in sound, appearance and
connot ati on.

It is true that the words BEND & POSE PETS have been
di sclainmed as nerely descriptive in applicant’s mark. In
contrast, the registered mark BEND ‘N POSE i ssued on the
Princi pal Register without a claimof acquired
di stinctiveness under Section 2(f), indicating that the
Exam ning Attorney for that mark deenmed it to be inherently
distinctive. Although the registered mark is, at the very
| east, highly suggestive for “dolls,” it is nonethel ess

entitled to sone neasure of protection. That protection
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extends to this situation, where applicant is seeking to
register a very simlar mark for closely related goods. See
Inre dorox Co., 578 F.2d 305, 198 USPQ 337, 340-41 (CCPA
1978) .

In short, we conclude that consuners encountering
applicant’s nmark BEND & POSE PETS and design on “stuffed toy
animal s” are likely to believe that they emanate from or
are associated with, the sanme source as the registrant’s
BEND ‘N POSE “dol | s.”

Decision: The refusal to register is affirnmed.

E. J. Seeherman

T. E. Holtznman

L. K MLeod

Adm ni strative Trademark
Judges, Trademark

Trial and Appeal Board



